FINDINGS OF  FACT

MSHA representative Charles Price  inspected  the Phelps Dodge work site
in March  1980.     The   inspector  observed  an "electra-haul" vehicle which has
a hauling capacity of  170 tons.     The vehicle has  six large tires  each with
a  diameter of  ten  feet,   six  inches.     A strip of rubber   (two inches  deep by
two and  a half  to  three   feet   long)  was missing on the outside portion of
the rear  tire.     "Electra-Haul" vehicles move  at 5 to 30 miles  per hour in a
pit  area which has  a number of grades  in it.

On the  same  day of  the  inspection,   witness Jack M.  Alexander was
present.    Mr.   Alexander has  attended  a number of training schools on the
functions  and hazards  of tires  and  their rim components.    He has studied
the company  literature on the matter  and has  extensive work dealing with
Goodyear  tires   in .his   last   30 years  in that  particular  field.

The  particular  tire on this  truck was manufactured by the Goodyear
Company.     The   tires   are made   from a radial base ply and  there  are six steel
breakers  above  the body ply.     The  tread  is 2-1/4 inches  deep when the tires
are new.     The  purpose  of  the  rubber  tread   is  for  traction and  the  steel
breakers   are made  of  steel.     The missing  portion of the  tire tread had come
off near  the  shoulder  of  the  tire.     It was  possible  to  see the  top
breakers.     The   strength of  this  tire was  as  good  as  the one next  to it.
There were 3,000  to 5,000 miles  of  safe operation left  in this  particular
tire.     The missing tire  tread was  not  in contact with  the pavement.    A
blowout  would  not  occur  unless  at   least   three  to  four metal breakers  are
disrupted.     The metal   in this  tire was  in  good condition.

DISCUSSION

The  regulation  at Part  55.9-2 has  two  facets.    The  first  portion
concerns  whether  there  is  an "equipment  defect."

Petitioner  can establish a prima  facie  showing of a defect by proving
that  the  equipment  was  being used  in a different  condition  from that   in
which  it  was  received   from  the manufacturer.    Obviously,  Goodyear Tire does
not  supply tires  with  portions  of  the tread missing.    Accordingly,   I con-
clude  that   an "equipment  defect" existed, U

The  second  requirement  of the  standard  is whether  the equipment  defect
"affected  safety".     In  this  regard,   I find  the witness,  Jack M.  Alexander,
to be credible  as he has broad  experience  in tires of this type.    On the
other hand,   petitioner's  witness,  MSHA inspector Price,  disavows  any claim
of expertise  as   to  tires.     Inasmuch  as  I  find witness Alexander to be
credible,   I believe his   testimony  that   the equipment  defect  involved here
did not   affect   safety.     For  that  reason,   I conclude  that  citation 162312
should be vacated.

_!/    in Allied  Chemical Corporation,  WEST 79-165-M (March 1982)   (pending on
review)  a violation of this  standard was ruled to have occurred when the
mine operator  used equipment   that  did not  contain an  integral  part  (a
chock)  originally provided by the manufacturer.
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